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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
STATE OF IDAHO,    ) 
      ) 
 Plaintiff-Respondent,  ) NO.  44101 
      ) 
v.      ) BONNEVILLE COUNTY  
) NO. CR 2012-505 
      ) 
MISTY KAREN FROST,   ) APPELLANT'S BRIEF 
      ) 




STATEMENT OF THE CASE 
 
Nature of the Case 
 
Misty Karen Frost appeals from the district court’s judgment and commitment on 
conviction for probation violation executing her unified sentence of five years, with two 
years fixed, for possession of a controlled substance, and from the district court’s order 
denying her motion pursuant to Idaho Criminal Rule 35 (“Rule 35”) for a reduction of 
sentence.  She contends the district court abused its discretion when it revoked her 




Statement of Facts & Course of Proceedings 
On May 8, 2012, the district court sentenced Ms. Frost to a unified term of five 
years, with two years fixed, for possession of a controlled substance, and then 
suspended the sentence and placed Ms. Frost on probation for a period of five years, 
with the condition that she successfully complete the Wood Pilot Project.  (R., pp.86-88, 
93-95.)   
A report of probation violation was filed on January 9, 2014, alleging Ms. Frost 
violated probation by, among other things, being transferred to, and terminated from, 
mental health court.  (R., pp.141-42.)  Ms. Frost admitted to violating probation and, on 
January 28, 2014, the district court executed her sentence and retained jurisdiction.  
(R., pp.157-58, 159-161.)  Ms. Frost successfully completed a retained jurisdiction 
program and, on July 29, 2014, the district court entered an order placing Ms. Frost on 
probation for a period of four years.  (R., pp.175-78.) 
A report of probation violation was filed on September 29, 2014, alleging 
Ms. Frost violated probation by using controlled substances.  (R., pp.185-86.)  Ms. Frost 
admitted to the allegation.  (R., p.193.)  The district court entered an order on 
November 13, 2014, continuing Ms. Frost on probation until November 10, 2017, with 
the condition that she successfully complete mental health court.  (R., pp.191-92.)   
A report of probation violation was filed on October 2, 2015, alleging Ms. Frost 
violated probation by being terminated from mental health court for using a controlled 
substance and being dishonest.  (R., pp.214-15.)  Ms. Frost was found to be mentally 
unfit to proceed and the matter was suspended pursuant to Idaho 
Code § 18 212 (R., pp.234-35, 238-39.)  Ms. Frost was admitted to the Idaho State 
3 
Hospital South for competency restoration treatment on November 25, 2015.  
(R., p.243.)   
On January 6, 2016, the district court terminated Ms. Frost’s commitment 
pursuant to Idaho Code § 18-212 on recommendation of the Idaho State Hospital 
South.  (R., pp.243-46, 248-49.)  Ms. Frost admitted to violating probation and the 
district court revoked her probation and executed her sentence.  (R., pp.253-56.)  The 
judgment and commitment was filed on February 4, 2016.  (R., pp.257-59.)   On 
February 5, 2016, Ms. Frost filed a Rule 35 motion to reduce her sentence, which the 
district court denied on March 8, 2016, following a hearing.  (R., pp.263-64, 267-68.)  




1. Did the district court abuse its discretion when it revoked Ms. Frost’s probation 
and executed her sentence of five years, with two years fixed, for possession of a 
controlled substance? 
 






The District Court Abused Its Discretion When It Revoked Ms. Frost’s Probation And 
Executed Her Sentence Of Five Years, With Two Years Fixed, For Possession Of A 
Controlled Substance 
 
“Once a probation violation has been established, the decision whether to revoke 
probation and impose a suspended sentence is within the discretion of the trial court.”  
State v. Pierce, 150 Idaho 1, 5 (2010) (citation omitted).  “In determining whether to 
revoke probation, evidence of the defendant’s conduct before and during probation may 
be considered.”  State v. Roy, 113 Idaho 388, 392 (Ct. App. 1987).  The question is 
“whether probation is meeting the objective of rehabilitation while also providing 
adequate protection for society.”  State v. Upton, 127 Idaho 274, 275 (Ct. App. 1995).  
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Here, the district court abused its discretion when it revoked Ms. Frost’s probation and 
executed her sentence of five years, with two years fixed, because her continued drug 
use, which is what resulted in her probation violation, could have been addressed in the 
community through supervised probation with discretionary jail time, and this would 
have provided adequate protection for society.  
The instant offense stems from Ms. Frost’s possession of methamphetamine, but 
Ms. Frost struggles foremost with an opiate addiction.  (Presentence Investigation 
Report (“PSI”), pp.19, 23, 44.)  She also suffers from various mental health problems, 
including schizoaffective disorder, posttraumatic stress disorder, and a specified 
neurodevelopmental disorder.  (PSI, p.20.)  Ms. Frost’s mental health issues were 
significant enough to require that she be hospitalized for competency restoration 
treatment in November and December 2015.  (R., p.243.)  After her competency was 
restored, Ms. Frost admitted to violating probation by being terminated from mental 
health court for drug use and dishonesty.  (R., pp.253-54.)  Ms. Frost is in need of 
continued mental health and substance abuse treatment, not a term of incarceration.   
At the probation violation disposition hearing, counsel for Ms. Frost asked the 
district court to allow Ms. Frost to continue on probation and transfer her supervision to 
Utah “so that she can reside with family until she gets on her feet and then be in a 
supportive prosocial environment.”  (Tr., p.15, Ls.2-7.)  This would have been an 
excellent solution for Ms. Frost, who is not a criminal so much as an addict.   
Ms. Frost apologized to the court at the disposition hearing and took “full 
accountability” for her actions.  (Tr., p.19, Ls.1-6.)  She said, “I want to thank you for the 
many chances I’ve been given and want you to know they were not taken for granted.”  
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(Tr., p.19, Ls.6-8.)  She also told the court that if she was allowed to go to Utah, “I will 
be better off [and not] fail.”  (Tr., p.19, Ls.17-19.)  The district court should have granted 
Ms. Frost another opportunity at probation.  She has never presented any danger to the 
public and is deserving of help in a community setting.  
 
II. 
The District Court Abused Its Discretion When It Denied Ms. Frost’s Rule 35 Motion 
 
“A motion to alter an otherwise lawful sentence under Rule 35 is addressed to 
the sound discretion of the sentencing court and essentially is a plea for leniency which 
may be granted if the sentence originally imposed was unduly severe.”  
State v. Trent, 125 Idaho 251, 253 (Ct. App. 1994) (citations omitted).  “The denial of a 
motion for modification of a sentence will not be disturbed absent a showing that the 
court abused its discretion.”  Id.  “If the sentence was not excessive when pronounced, 
the defendant must later show that it is excessive in view of new or additional 
information presented with the motion for reduction.”  Id.; see also 
State v. Huffman, 144 Idaho 201, 203 (2007). 
The district court abused its discretion when it denied Ms. Frost’s Rule 35 motion 
in light of the additional information she submitted at the Rule 35 hearing.  At the Rule 
35 hearing, counsel for Ms. Frost told the court that Ms. Frost’s mental health had 
greatly improved and that she had a plan for living with her mother in Pocatello, Idaho, 
as an alternative to moving to Utah.  (Tr., p.25, L.1 – p.26, L.25.)  Allowing Ms. Frost to 
live with her mother in Pocatello would have the added benefit of allowing her to receive 
mental health care from providers affiliated with the Idaho State Hospital.  
(Tr., p.27, Ls.8-20.)  The district court was not aware at the time of the disposition 
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hearing that Ms. Frost could reside with her mother in Pocatello.  Nor was the district 
court aware that Ms. Frost’s mental health would continue to improve.  In light of this 
additional information, the district court should have granted Ms. Frost’s Rule 35 motion 




Ms. Frost respectfully requests that this Court vacate her judgment and 
commitment on conviction for probation violation and/or vacate the district court’s order 
denying her Rule 35 motion, and remand this case to the district court with instructions 
to place her on probation.   
 DATED this 19th day of September, 2016. 
 
      ____/S/_____________________ 
      ANDREA W. REYNOLDS 
      Deputy State Appellate Public Defender 
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